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The New TPS Guidance
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New TPS Guidance

• On Feb. 15, 2023, ED published Dear 
Colleague Letter (GEN-23-03) detailing 
new requirements and responsibilities 
for third-party servicers and 
institutions.

• On Feb. 28, 2023, following significant 
feedback from the regulated 
community, ED published a slightly 
updated version of the letter.

https://fsapartners.ed.gov/knowledge-center/library/dear-colleague-letters/2023-02-15/requirements-and-responsibilities-third-party-servicers-and-institutions-updated-feb-28-2023
https://fsapartners.ed.gov/knowledge-center/library/dear-colleague-letters/2023-02-15/requirements-and-responsibilities-third-party-servicers-and-institutions-updated-feb-28-2023
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New TPS Guidance: An Expanded Definition

• In the letter, ED proposes that a “third-party servicer” would 
now include any vendor that contracts with a Title IV 
institution to assist with recruiting, retention, or the delivery of 
Title IV-eligible education programs. 

• ED also would include a wider range of vendors providing 
consulting, auditing, and software solutions.  

• This represents an extraordinary expansion of the “third-party 
servicer” concept.



©   Copyright 2022. The Forum on Education Abroad. 
All rights reserved under US, International and Universal Copyright Conventions. Reproduction in part or whole by any method is prohibited by law.

New TPS Guidance: Foreign TPS Prohibition

• Despite the significantly expanded definition of TPS, ED 
maintains its position that institutions may not contract with a 
TPS if the TPS (or its subcontractors) is located outside of the 
US or owned or operated by an individual who is not a U.S. 
citizen or national or a lawful U.S. permanent resident. 



©   Copyright 2022. The Forum on Education Abroad. 
All rights reserved under US, International and Universal Copyright Conventions. Reproduction in part or whole by any method is prohibited by law.

New TPS Guidance: Authorization

• In the opening paragraphs of the DCL, ED establishes its 
statutory authority to expand the definition of third-party 
servicer:
• Its review of contractual relationships between schools and servicers 

reveals that “most activities and functions performed by outside 
entities on behalf of an institution are intrinsically intertwined with 
the institution’s administration of the Title IV programs and thus the 
entities performing such activities are appropriately subject to TPS 
requirements.”

• This is critical, as the HEA defines a TPS as a servicer that under 
contract administers “any aspect of such institution's student 
assistance programs...” 
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New TPS Guidance: Motivation

• ED also is clear regarding its motivation.
• [T]he Department is revising its guidance concerning the functions of 

student recruiting and retention, the provision of software products 
and services involving Title IV administration activities, and the 
provision of educational content and instruction. 

• Companies providing such services are sometimes referred to as 
“online program managers,” or OPMs.

• The Department’s recent review of these functions, and the 2022 
GAO report cited above, have made clear that the Department must 
conduct oversight of the entities performing these functions...
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New TPS Guidance: Opportunity to Comment

• Institutions may submit comments through March 30, 2023, 
via the Federal eRulemaking Portal at Regulations.gov, under 
Docket ID ED-2022-OPE-0103. 

• The effective date of the guidance to September 1, 2023. 

• ED is particularly interested in comments “on the impact of 
continuing the existing limitation on institutions contracting 
with third-party servicers operating outside the United States 
or owned or operated by individuals who are not U.S. citizens, 
nationals, or permanent residents, including how to address 
the Department’s concerns about the ability to hold such 
servicers liable if necessary.”
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TPS Rulemaking

• ED also announced as part of the 
Biden Administration's Unified 
Agenda of Regulatory and 
Deregulatory Actions that it 
intends to initiate a TPS 
rulemaking in April 2023.

• You can view ED’s part of the 
Unified Agenda here.

https://www.reginfo.gov/public/do/eAgendaMain?operation=OPERATION_GET_AGENCY_RULE_LIST&currentPub=true&agencyCode=&showStage=active&agencyCd=1800&csrf_token=952BBC1E2D5A2F7B3C229B96F388A8AE56B4FC12C459D308DD7B5DC34A5D2939B1400BA7CB96EC95457318617642B384D443
https://www.reginfo.gov/public/do/eAgendaMain?operation=OPERATION_GET_AGENCY_RULE_LIST&currentPub=true&agencyCode=&showStage=active&agencyCd=1800&csrf_token=952BBC1E2D5A2F7B3C229B96F388A8AE56B4FC12C459D308DD7B5DC34A5D2939B1400BA7CB96EC95457318617642B384D443
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Defining
“Third-Party Servicer”
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Statutory Definition of TPS

• For purposes of this subchapter, the term “third party servicer” 
means any individual, any State, or any private, for-profit or 
nonprofit organization, which enters into a contract with:
• any eligible institution of higher education to administer, through 

either manual or automated processing, any aspect of such 
institution's student assistance programs under this subchapter; or

• any guaranty agency, or any eligible lender, to administer, through 
either manual or automated processing, any aspect of such guaranty 
agency's or lender's student loan programs under part B of this 
subchapter, including originating, guaranteeing, monitoring, 
processing, servicing, or collecting loans.

20 U.S.C. § 1088(c).
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Regulatory Definition of TPS

• Any party that “enters into a contract with an eligible 
institution to administer, through either manual or automated 
processing, any aspect of the institution's participation in any 
Title IV, HEA program.”
• ED considers “administration of participation in a Title IV, HEA 

program” to include “performing any function required by any 
statutory provision of or applicable to Title IV of the HEA, any 
regulatory provision prescribed under that statutory authority, or any 
applicable special arrangement, agreement, or limitation entered into 
under the authority of statutes applicable to Title IV of the HEA...”

• An employee of an institution is not a third-party servicer.

34 C.F.R. § 668.2.
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Regulatory Definition of TPS: Covered Functions

34 C.F.R. § 668.2.

Processing student aid 
applications

Performing need 
analysis

Determining student 
eligibility and related 

activities

Originating, servicing, 
or collecting loans

Processing output 
documents for payment 

to students

Receiving, disbursing, or 
delivering Title IV, HEA 

program funds

Conducting activities 
required by the 

provisions governing 
student consumer 

information

Preparing and certifying 
requests for advance or 
reimbursement funding

Preparing a FISAP
Preparing and 

submitting required 
notices and applications
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Regulatory Definition of TPS: Excluded Functions

34 C.F.R. § 668.2.

Publishing ability-
to-benefit tests

Performing 
functions as a 

Multiple Data Entry 
Processor (MDE)

Financial and 
compliance 

auditing

Mailing of 
documents 

prepared by the 
institution

Warehousing of 
records

Providing computer 
services or 
software
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Responsibilities in TPS 
Relationships
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Institutional Responsibilities in TPS Relationships

Ultimate Liability

• School are ultimately responsible for the use of Title IV funds and will be held 
accountable even if TPS mismanagement led to the liability.  

Notification of TPS Relationships

• Schools must notify ED within 10 days of new TPS contracts, as well as material 
changes to and termination of existing TPS contracts.  

Include Required Clauses in TPS Contracts 

• Institutions must ensure that any contract with a TPS includes specific clauses 
concerning liability, compliance, reporting, records, and responsibilities.

34 C.F.R. §§ 668.23 and 668.25.
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Institutional Responsibilities in TPS Relationships

34 C.F.R. § 668.25(c).

TPS Contract Clauses 
Required in the Law

• TPS will be jointly and severally liable with the institution for any violation of Title 
IV requirements resulting from TPS performance.

• TPS will comply with all Title IV requirements, including submitting compliance 
audits.

• TPS will refer suspicion of fraudulent/criminal conduct regarding the Title IV 
programs to the OIG.

• TPS will confirm student eligibility and return Title IV funds (if required) when a 
student withdraws from the institution if the servicer disburses Title IV funds.

• TPS will return all records related to its administration of the Title IV programs to 
the institution, and if the servicer disburses or releases Title IV funds, return all 
unexpended Title IV funds to the institution, if the contract with the institution is 
terminated, or the servicer ceases to perform any of its functions for any reason 
including non-payment of financial obligations by the institution.
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Institutional Responsibilities in TPS Relationships

TPS Contract Clauses 
Required in 

Guidance

• Must accurately and specifically detail the functions that the TPS and 
institution will perform.

• Must identify the TPS by its legal name and include any other name under 
which the TPS does business. 

• Must provide the primary physical address and phone number for the TPS, as 
well as the name, title, phone number, and email address of its president.

• If a TPS subcontracts any of its responsibilities, must identify each 
subcontractor and describe the functions performed by the subcontractor.

• Must require TPS to comply with FTC information security requirements for 
financial institutions under GLBA.

• Must require the TPS to agree to comply with all applicable aspects of FERPA.
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TPS Responsibilities in TPS Relationships

Agree to Clauses in TPS Contracts 

•Each TPS must agree to the specific clauses concerning liability, compliance, reporting, records, and responsibilities.

Audits and Program Reviews

•A TPS must submit an annual Title IV compliance audit within six months of its fiscal year end and may be the subject of a Title IV 
program review.

TPS Past Performance

•An institution cannot knowingly contract with a TPS that has been terminated or committed fraud with Title IV funds.

FLST Proceedings and Emergency Actions

•ED can initiate a fine, limitation, suspension, or termination proceeding or to take emergency action against a TPS.

Submit Third-Party Servicer Data Form

•A TPS is required to submit the Third-Party Servicer Data Form to the Department and to update certain changes within 10 days.

34 C.F.R. §§ 668.23 and 668.25.
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Prior TPS Guidance
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Prior DCL Guidance

• On April 26, 2012, ED released DCL GEN-12-08, which focused 
on clarifying that the definition of TPS includes servicers who 
deliver Title IV credit balances to students “directly or through 
a contractor-supplied financial institution such as a bank or 
credit union.”

• On Jan. 9, 2015, ED released DCL GEN-15-01, which expanded 
the definition of TPS to include more computer services and 
software providers, and clarified that TPS must comply with 
FERPA and information security requirements established by 
the FTC for financial institutions. 

https://fsapartners.ed.gov/knowledge-center/library/dear-colleague-letters/2012-04-26/disbursing-or-delivering-title-iv-funds-through-contractor
https://fsapartners.ed.gov/knowledge-center/library/dear-colleague-letters/2015-01-09/third-party-servicer-institutional-requirements-and-responsibilities
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Prior DCL Guidance

• On Aug. 18, 2016, ED released GEN-16-15, a 22-page Q&A 
document intended provide further clarification with regards to 
TPS concerns.  An updated version was released on March 8, 
2017.
• This 2016 Q&A document serves as the foundation for the new TPS 

guidance.
• It introduces the chart embedded in the new guidance and includes many of 

the same categories (though not recruiting, retention, or instructional 
content).

• The 2016 Q&A document also introduces the prohibition on contracting 
with a TPS “located outside of the United States and/or is owned or 
operated by an individual who is not a U.S. citizen or national, or a lawful 
U.S. permanent resident.”

https://fsapartners.ed.gov/knowledge-center/library/dear-colleague-letters/2012-04-26/disbursing-or-delivering-title-iv-funds-through-contractor
https://fsapartners.ed.gov/knowledge-center/library/electronic-announcements/2017-03-08/updated-third-party-servicer-questions-and-answers
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Considering Comments
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Considering Comments

• Institutions may submit comments through March 30, 2023, via the 
Federal eRulemaking Portal at Regulations.gov, under Docket ID 
ED-2022-OPE-0103. 

• During a recent conversation with a trade association, Deputy 
Under Secretary Ben Miller emphasized that ED wants meaningful 
comments and acknowledged that there may be unforeseen 
consequences of the proposals. 
• ED is particularly interested in comments “on the impact of continuing the 

existing limitation on institutions contracting with third-party servicers 
operating outside the United States or owned or operated by individuals 
who are not U.S. citizens, nationals, or permanent residents, including how 
to address the Department’s concerns about the ability to hold such 
servicers liable if necessary.”

https://www.regulations.gov/document/ED-2022-OPE-0103-0009
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Considering Comments

• The Forum also is encouraging institutions to submit 
comments to ED by the March 30 deadline, highlighting the 
impact on students and institutions’ ability to offer study 
abroad programs
• The Forum is providing bullet points but encourages individualized 

comments an examples.

• Schools also may wish to initiate campus conversations with 
legal counsel, foreign relations, and campus leadership, can 
consider providing your comments to your members of 
Congress.
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Considering Comments

• As you examine the new DCL, and consider opportunities for 
comment, it also will be helpful to recall which policies and 
proposals are supported by statutory or regulatory language, 
and which are not.  

• As recently as 2021, ED acknowledged that “[a] DCL is, at 
most, an interpretive rule, not a regulation subject to the 
notice-and-comment rulemaking process under the 
Administrative Procedure Act... it is not binding on third 
parties, and where departmental policies conflict with the 
language of a regulation, the policies may be disregarded.”
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Critical Concepts Absent from the Law

• Significantly, nowhere in statute or regulation (or prior 
guidance) is there any suggestion that TPS would include 
servicers assisting with recruiting, retention, or the delivery of 
academic programs. 

• Also note that nowhere in statute or regulation is there a 
prohibition on contracting with a TPS (or its subcontractors) 
located outside of the US or owned or operated by an 
individual who is not a U.S. citizen or national or a lawful U.S. 
permanent resident. 
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Points of Concern
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Foreign Ownership

• The new guidance repeats the prior 
prohibition on institutions 
contracting “with a TPS to perform 
any aspect of the institution’s 
participation in a Title IV program if 
the servicer (or its subcontractors) 
is located outside of the United 
States or is owned or operated by 
an individual who is not a U.S. 
citizen or national or a lawful U.S. 
permanent resident.”
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Recruitment

• A TPS would now include entities:
➢interacting with prospective students for 

the purposes of recruiting or securing 
enrollment

➢assisting students with the completion of 
application and enrollment processes

➢processing admissions applications, 
including the collection of documents, 
screening, and/or determining initial or 
final qualification of applicants

➢establishing or modifying admissions 
standards
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Retention

• Under “retention of students” the 
guidance now includes entities 
conducting “activities designed to 
keep an individual enrolled at an 
institution eligible for Title IV aid,” 
and gives specific examples of 
covered retention activities.

• No exceptions are discussed.
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Instructional Content

• The new “instructional content” 
section of the guidance indicates 
that entities providing “any 
percentage of a Title IV-eligible 
program at an institution” would 
now be deemed a TPS.

• The guidance also includes certain 
exceptions.
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Examples of Problem Areas for Education Abroad

• Should ED continue to take the position that a TPS cannot be 
under foreign ownership or control, it could effectively prevent 
institutions from:
• Contracting with a foreign institution or training provider to provide a 

part of a Title IV program, which could impact many study abroad 
relationships

• Contracting with foreign recruiters to recruit for Title IV programs

• Contracting with other foreign-owned service providers
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Examples of Problem Areas Highlighted by ACE*

• An institution that provides courses and instruction to another institution as 
part of an inter-college consortia.

• An online extension campus providing services to another campus of the same 
university.

• A hospital providing clinical experiences and the related educational 
programing for nurses and other medical professionals.

• A local police department helping to compile and analyze campus crime 
statistics.

• A non-profit organization providing student engagement and retention services 
or tools to improve student outcomes for at-risk students.

• Publishers providing online materials and study guides, or technology providers 
developing adaptive courseware solutions.

*Letter from the American Council on Education to the Honorable Miguel Cardona (February 23, 2023). 

https://www.acenet.edu/Documents/Letter-ED-TPS-Comments-Extension.pdf
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Disclaimer
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Conditions of Use and Disclaimer

• Please note that the purpose of this presentation is to provide 
news and information on legal issues and all content provided 
is for informational purposes only and should not be 
considered legal advice.

• The transmission of information from this presentation does 
not establish an attorney-client relationship with the 
participant.  The participant should not act on the information 
contained in this presentation or any accompanying materials 
without first consulting retained legal counsel.

• If you desire legal advice for a particular situation, you should 
consult an attorney.


